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(r) (Lanham Act1946)

") U.K. Trade Marks Act 1938. This act full text available at:

< http:/www. legislation. gov. ukiukpga/193822/pdfstukpga 19380022 _en. pdf> Last
Visited ( 17-03-2015)

(2 ) Act of February 20, 1905, as amended. AN ACT To authorize the registration of
trade-marks used in commerce with foreign nations or among the several States or
with Indian tribes, and to protect the same. This act full text available at:
<http:/ipmall. infohosted__resourceslipatrademarksPreLanhamAct_086__Act_of 1905.h
tm>

Last Visited ( 17-03-2015).

e )The Lanham Act is found in Title 15 of the U.S. Code and contains the

federal statutes governing trademark law in the United States. However, this act is
not the exclusive law governing U.S. trademark law, since both common law and
state statutes also control some aspects of trademark protection. This act full text
available at:
<http:/www. bitlaw. com/source/15usc> Last Visited( 17-03-2015).
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Bowden Wire Co —s &3,mell 8t ducdlly” cdic Ao lod Gyalll oo pies
E,5 old 8 By el Cus (imell e S8 Ltd v. Bowden brake Co Ltd
Bowden brake Co Ltd &,4 29 «s,5 8,4 yas- 04 Bowden Wire Co Ltd
o) el Mool SU3 0815 el o i g3 gl ey JMaul
oo godl o Sued lghesiudy (das o)l 8,01 (Sl duns dade 29Bowden
5 8ely ) bgbog g, 1Yl Bel 1 dlasd dogilll Baall cLadil dmy 45l 1 cldol
Jlasiaoll Baa Iy Oaislxia dpletl AoMl] Oslastiv 08! passall UB cplsdl "l
L) gasall 35,20l mia Cullos Ll ool oo ) dasyall 4S5l s . lgde atol
i o) LeSomall O 5 - sl lallls pacs Ul Ba Lojslod) dedlsll Jlasiul
o) e 06 ades Gaall Byl Vel gad,ll Slez pam s LI 1y
Lord -oBll (s 485 - abgws dadall LSke 3 das el 3,80 3= oLall g
130l 43 (Las el &,a) ueasdl O oSl Gle Bl duay 925 SIS (Dunedin
5 Byl Usloww Blios I3 OS5 Alors & S o) B slasl] lod) el slilly

Mgl ool e Alitus plodl) L3l

ol Slys e (oY Al iyslad] Aadlal) g8 bl esly Glud Gbds .o

(\)G's) Sialgdl eV o (YWY (Ol (B (AB g8l

SS9 VA9V A o (Bl ydas ¢§)J~.S)| dol dgeoe L e M3 (\)
See, eg, the clear and simple assertion of the role and function of trade marks in
Bowden Wire Ltd v Bowden Brake Co Ltd (1914) 31 RPC 385, 395: 'A Trade

Mark, after all, my Lords, is simply an intimation upon goods that they are the
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goods of the owner of the mark. That is, in one compendious phrase, the entire
law of Trade Marks'. Quoting Text from:

PATRICIA LOUGHLAN, TRADE MARKS: PROPERTY RIGHTS AND THEIR
LIMITS, Monash University Law Review (Vol3l, No 2 '05), P.281, Supra note 27.
Available at:

<http:/www. austlii. edu. awawjournalsMonashULawRw/2005/12. pdf>LastVisited (22-03—
2015).

(l) GEORGE ROLSTON , Trafficking in a Trade Mark, Osgoode Hall Law Journal,
Volume 2, Number 1 (April 1960), p. 40. Available at:

<http:/digitalcommons. osgoode. yorku. cacgi> Last Visited (19-03-2015).
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(1) SEC. 10. U.S.C., ftitle 15, sec. 90. That" every registered trade-—mark and every
mark for the registration of which application has been made, together with the
application for registration of the same, shall be assignable in connection with the
goodwill of the business in which the mark is used. Such assignment must be by an
instrument in writing and duly acknowledge according to the laws of the country or
State in which the same is executed, any such assignment shall be void as against any
subsequent purchaser for a valuable consideration, without notice, unless it is
recorded in the Patent Office within three months from date thereof. The
commissioner shall keep a record of such assignments'.

(2) Irene Calboli, Trademark Assignment “With Goodwill”: AConcept Whose Time
Has Gone, Marquette Law Scholarly Commons, Faculty Publications, VOLUME
57, NUMBER 4, SEPTEMBER 2005 , P. 785. Available  at:<

http:/scholarship. law. marquette. edu> Last Visited(1-5-2015).
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@ U.K. Trade Marks Act, 1938, Section22(1) - “Notwithstanding any rule of law or
equity to the contrary, a registered trade mark shall be, and shall be deemed always
to have been, assignable and transmissible either in connection with the goodwill of
abusiness or not”.
(3) U.K. Trade Marks Act Section , 22(4)- A trade mark shall not be assignable if,
as a result of the assignment, there would subsist exclusive rights in more than one
of the persons concerned to the use oftrade marks which would be likely to deceive
or cause confusion.
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(2) Lanham Act 1946, section 5- "where a registered mark or a mark sought to be
registered is or may be used legitimatately by related companies, such use shall inure
to the benefit of the registrant or applicant for registration, and such use shall not
effect the validity of such mark or of its registration, provided such mark is not used
in such manner to deceive the public'.

(3) Irene Calboli, OP, Cit, p.799.
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Abstract

It is essential to know that sale transactions are not limited to
tangibles, but they encompass financial rights including trademark as an
intangible right which is attached to the financial responsibility of the
owner like other types of properties, allowing the owner to transact with
it. However, the question that arises is the possibility of transferring the
trademark separate from the "GoodWill”, emphasizing that trademark is
not a separate property from the "GoodWill”, but it is attached to it.

Throughout this comparative study titled (To what Extent it is
Possible to transact with the Trademark Separate from the "GoodWill”
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one can realize how comparative jurisdictions are divided about this
issue. According to some of these jurisdictions, it is not permitted to
transact with the trademark separate from the "GoodWill” and such a
direction is supported by the judiciary. This was the view of the Iraqi
Trademark and Data Law (amended) in Articles 17 and 18, and the
Egyptian Trademark and Data Law (abolished) No. 57, 1939 in Article
18. In the past, courts in the United States and the United Kingdome also
applied this view. The justification for such a ban was to protect
consumers from confusion and beguilement which may result from
selling the trademark separate from the "GoodWill”, because customers
still believe that the products which bear the trademark is still part of the
project that the owner has already waived.

On the other hand, the current widespread view, according to many
national and international jurisdictions, believes that trademark can be
sold in separation with the "GoodWill”. The reason for adapting such a
view by these jurisdictions is the necessity of trade, especially the new
globalization system and the advent of the World Trade Organization. In
addition, another reason is the consequences of strict application of the
ban rule, which constituted a hurdle to the development and expansion of
"GoodWill”. The benefits of selling trademark in separation with the
"GoodWill” and its direct influence on financial aspects of the
"GoodWill”, and increasing income and reducing expenditures are also
reasons for such a view.

The article concludes by analyzing how national and international
comparative legislations accepted these new situations and allowed
selling the trademark in separation with the "GoodWill”. In contrast to
this view, the Iraqi legislature is still applying the ban rule. Even though
this position contradicts with the principles of the TRIPS Agreement and
does not serve lIrag in its attempt to be a member of the World Trade
Organization. Accordingly this study suggests that the Iraqi legislature
change the ban rule.
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